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SAME SEX RELATIONSHIPS AND THE LAW IN THE ACT


________________________

Focus of the workshop 

The ways in which the ACT legal system distinguishes between heterosexual and same sex relationships.  Is there discrimination?  Does the legal system fall short of doing justice to same sex couples?  Will a Bill of Rights in the ACT make a difference?

Overview of the paper

This paper aims to open up discussion about how same sex relationships are currently dealt with in ACT legislation.  

This is a very good time to be looking at the law in the ACT because there have been major reforms in NSW
, Victoria
, and WA
, and work has started in SA
 and the NT
. 

The paper particularly focuses on whether there are laws in the ACT that are having a discriminatory effect. 

I also have some comments about access to information about the legal rights and responsibilities of same sex partners in the ACT. 

I will finish by making some quick points about same sex relationships under federal laws and sketch what might be included in a possible ACT Bill of Rights. 

How the paper has been prepared

I'm happy to have the opportunity to present this paper because I think it will help to start to fill a gap and encourage review of law in this area.  

There isn't a community information booklet, community information on the web, or ACT Government report or a paper, that I am aware of, on the topic. Also, there hasn't been a comprehensive review of ACT law specifically about same sex relationships. 

Lawyers who subscribe to the CCH De facto Relationships Service have access to some commentary on some of the relevant ACT legislation but the commentary briefly contrasts Australian jurisdictions rather than providing a comprehensive focus on the ACT. 

In the ACT we also don't have a Law Handbook. This would have provided an easy starting point and I could have put it in your hands and given you any changes since publication. We could then have used all of the time to discuss forward - rather than needing to use part of it to actually understand what the law currently is. 

In order to prepare the paper I have scanned through ACT legislation from A to Z and used the CCH Service and the NSW Attorney-General's Acts of Passion web site
 for pointers about where to look. 

However, the paper isn't attempting to be comprehensive. Also, what I am primarily focusing on is relationships rather than the individual rights and responsibilities of a gay or lesbian person under ACT law.  Finally, the kind of same sex relationships that I have looked at are those that would be 'de facto' relationships under ACT law - but for the fact that the partners are of the same sex. 

Outcomes from looking at ACT legislation

The themes that I think emerge from looking at the current treatment of same sex relationships by ACT legislation are ones of: 

· very mixed messages,


· inclusion and exclusion, and 


· sensitivity and insensitivity  

That is, the treatment is not consistent and it is incomplete. In some ACT legislation the sun shines equally regardless of the type of domestic relationship - married, de facto relationship or same sex. But, in some ACT legislation only married relationships are recognised and in other legislation only married and de facto relationships are recognised. 

The headings that I'm going to move through are: 

1. No definitions or definitional reference point

2. Discrimination in ACT legislation by inconsistent definitions of  'spouse'

3. Discrimination in ACT legislation by the definition of  'marital status'

4. ACT Legislation using other terms to include or discriminate

5. Discrimination by the ACT Discrimination Act

6. Discrimination under federal law

7. Bill of Rights for the ACT



1. No definitions or definitional reference point

The ACT Domestic Relationships Act 1994 applies to division of property and maintenance between those in a 'domestic relationship'.  

In this legislation: 

"domestic relationship" means a personal relationship (other than a legal marriage) between 2 adults in which 1 provides personal or financial commitment and support of a domestic nature for the material benefit of the other, and includes a de facto marriage


Under the legislation, property and maintenance can be dealt with by the Court where residence requirements are met,
 and the relationship has existed for at least 2 years
. 

However, the legislation does not contain a definition of the term 'de facto relationship' and there is no definition of  'same sex relationship'.  

The effect of the Domestic Relationships Act is that there is no difference in the treatment of de facto and sex relationships - that is, it does not discriminate. But, the legislation doesn't try to make equal treatment visible.  

The intention of the legislation was not to provide a scheme that equates de facto and same sex relationships. In fact there are other relationships that also fall within the definition of 'domestic relationship'. For example, the relationship between an adult child and their aged parent, where one provides personal or financial support 'of a domestic nature' etc is included. 

The equivalent legislation in NSW is the Property (Relationships) Act 1984. This takes a different approach. The Act includes a definition of de facto relationship and that definition refers to a relationship between two adults with no reference to the sex of the partners:  

"De facto relationships 
(1) For the purposes of this Act, a de facto relationship is a relationship between two adult persons: 

(a) who live together as a couple, and 

(b) who are not married to one another or related by family". 




The section goes on to list factors to be taken into account to determine whether a de facto relationship exists. These are things like: 

(a) the duration of the relationship, 

(b) the nature and extent of common residence, 

(c) whether or not a sexual relationship exists, 

(d) the degree of financial dependence or interdependence, and any arrangements for financial support, between the parties, …

So, where as the NSW legislation treats same sex partners and heterosexual de facto couples who meet the criteria as both being  'de facto relationships,' the ACT legislation does not. 

The definition of 'de facto relationship' in the NSW Property (Relationships) Act has been used as the definitional reference point for other NSW legislation. 

For example, the NSW Crimes Act 1900 as amended: 

Domestic violence offence means a personal violence offence committed against: 

(a) a person who is or has been married to the person who commits the offence, or 

(b) a person who has or has had a de facto relationship, within the meaning of the Property (Relationships) Act 1984, with the person who commits the offence….or …etc 

Because the ACT Domestic Relationships Act does not provide a definition that equates de facto and same sex relationships, other ACT legislation can not point back to the Domestic Relationships Act for an easy, non-discriminatory, definition.


The result is that the term 'de facto relationship' is defined again, again … ad nauseam in fact, in a lot of other ACT legislation. Trees could be saved with the paper being wasted in repeating the definition when it could be in one place like Domestic Relationships Act or even the ACT Interpretation Act 1967. 

The ACT Interpretation Act contains no definition of 'de facto relationship'. It does however contain a definition of Lake Ginninderra and this is in the form that would be appropriate if it was trying to define de facto relationships: 

"Lake Ginninderra" means Lake Ginninderra as defined in the "Lakes Act 1976".

Using this form the Interpretation Act could be amended to provide a pointer to a definitional reference point like this: 


"de facto relationship" means de facto relationship as defined in the "Domestic Relationships Act 1994" 

Where particular ACT legislation includes a definition of 'de facto relationship' or 'de facto spouse' it goes like this:  

"de facto spouse", in relation to a person, means a person of the opposite sex to the firstmentioned person who lives with the firstmentioned person as the husband or wife of that person on a bona fide domestic basis although not legally married to that person"


2. Discrimination in ACT legislation by inconsistent definitions of 'spouse'
The fact that the recognition of same sex relationships is not complete in the ACT is clear from the obvious inconsistencies in definitions of key terms in particular pieces of legislation. 


Here are some examples of different definitions of the term 'spouse' in current ACT legislation: 

Workers' Compensation Act 1951 - Sect 6   (heterosexual only)
"spouse", in relation to an injured or deceased worker, includes a person of the opposite sex to the worker who lives, or, in relation to a deceased worker, lived immediately before the worker's death, with the worker as the worker's spouse on a bona fide domestic basis although not legally married to the worker; 

Guardianship and Management of Property Act 1991 - Sect 4. (heterosexual only)

"spouse", in relation to a person, includes a person of the opposite sex to the person who is not legally married to the person but who lives with the person on a "bona fide" domestic basis;

Bail Act 1992 - Section 3  (heterosexual only)


"spouse" includes former spouse, de facto spouse and former de facto spouse;

"de facto spouse", in relation to a person, means a person of the opposite sex

to the first-mentioned person who is living with the first-mentioned person as

that person's husband or wife although not legally married to the

first-mentioned person;



Wills Act 1968  - Sect 15. (no definition of spouse!)


Will attested by beneficiary or spouse of beneficiary  

No will or testamentary provision of a will shall be void by reason only of the execution of the will having been attested by a person, or the spouse of a person, who has or may acquire, under the will or provision, any interest in property subject to the will.


Mental Health (Treatment and Care) Act - Sect 19.  (don't know!)

Contact with other persons The person in charge of a facility to which a person is admitted pursuant to an order under section 18 shall ensure that, while at the facility, the person has access to facilities, and adequate opportunity, to contact— 

(a) a relative or friend; 

(b) the Community Advocate; and 

(c)  a legal practitioner. 

Section 4-

"relative", in relation to a person, means a spouse, parent, guardian, grandparent, uncle, aunt, brother, sister, half-brother, half-sister, cousin or child (being a child over the age of 18 years) of the person; 

"spouse", in relation to a person, includes a person who is not legally married to the person but who lives with the person on a "bona fide" domestic basis;



Legal Practitioners Act 1970 - Sect 113 (heterosexual only)

Division 7-Investigation of affairs of solicitors


(1) …

(2) For the purposes of the definition of "associate" in subsection (1), a

person is in a prescribed relationship to a solicitor or other person if the

relationship is that of-

   (a)  a spouse or de facto spouse;

   (b)  a child, grandchild, brother, sister, parent or grandparent (whether

        derived through a spouse or de facto spouse or otherwise); or

   (c)  a kind prescribed by the regulations for the purposes of this

        subsection.

Protection Orders Act 2001  (heterosexual only)
Dictionary

spouse includes former spouse, de facto spouse and former de facto spouse.

The Protection Orders Act does allow people in same sex relationships to obtain the same protection as a person in a de facto or marriage relationship but the chain in the Act is different. It is as follows: 

9
What is domestic violence? (DVA s 4A)

(1)
For this Act, a person’s behaviour is domestic violence if it—

(a) causes physical injury to a relevant person; or … 

Dictionary

relevant person, in relation to a person (the original person), means—


(a)
a spouse of the original person; or


(b)
a relative of the original person; or


(c)
a child of a spouse of the original person; or


(d)
someone who normally lives, or normally lived, in the same household as the original person (other than as a tenant or boarder).
Just as the term 'spouse' doesn't include a same sex relationship there is no recognition of any connection in the definition of 'relative'.  A same sex  partner is not covered by (a) or (b) in the definition of 'relevant person' but as long as the they normally live together they are covered by (d). 

The definition or 'relevant person' in fact goes out of its way to give the message that same sex relationships of what ever duration and regardless of the commitment, financial intermingling, or even whether there are children, are not to be recognised in personal relationship terms. 

I think the definition is bizarre and discriminatory even though there is no discrimination at the end of the day in the protection available under the Act.  I think it is all the more apparent that the definition is off track when you look at ACT legislation that does treat de facto and same sex spouses in the same way. The following are some examples: 

Coroners Act - Sect 3 (same sex included)
"spouse", in relation to a deceased person, includes a person who, at the time of death of the deceased, was— 


(a) in a de facto marriage relationship with the deceased; or 

(b) in a relationship (whether or not with a person of the same or the opposite sex) in which 1 provided personal or financial commitment and support of a domestic nature for the material benefit of the other; 

Administration and Probate Act 1929 - Sect 44 - Intestacy  (same sex included)


"spouse", in relation to an intestate, means- 

(a) the legal spouse of the intestate; or 

(b) the eligible partner of the intestate. 

"eligible partner", in relation to an intestate, means a person other than the intestate's legal spouse who- 

(a) whether or not of the same gender as the intestate-was living with the intestate immediately prior to the death of the intestate as a member of a couple on a genuine domestic basis; and 

(b) either- 

(i) had lived with the intestate in that manner for 2 or more years continuously prior to the death of the intestate; or 

(ii) is the parent of a child of the intestate who had not attained the age of 18 years at the date of death of the intestate; 

 3. Discrimination in ACT legislation by the definition of  'marital status'

Births, Deaths and Marriages Registration Regulations - Reg 9 

9. Notification of deaths by funeral directors
For the purposes of paragraph 37 (1) (d) of the Act, the following information

is required:

   (a)  the date and place of death of the deceased;

   (b)  the sex of the deceased;

   (c)  the date and place of birth of the deceased;

   (d)  the usual occupation of the deceased;

   (e)  if the deceased was born outside Australia, the length of the period during    which he or she has been in Australia;

   (f)  the marital status of the deceased immediately before death;

(etc) 

'Marital status' is not defined in these Regulations or in the Births, Deaths and Marriages Act or in the Interpretation Act.

The Oxford Dictionary definition of 'marital' is "of a husband, of marriage"

Discrimination Act 1991 (s. 4) 

"marital status" means the status or condition of being— 

(a) single; 

(b) married; 

(c) married but living separately and apart from one's spouse; 

(d) divorced; 

(e) widowed; or 

(f) the de facto spouse of another person; 

As noted above, in this Act:  


"de facto spouse", in relation to a person, means a person of the opposite sex to the firstmentioned person who lives with the firstmentioned person as the husband or wife of that person on a bona fide domestic basis although not legally married to that person;

The NSW Government is considering amending aspects of the NSW Anti-Discrimination Act to change the ground of 'marital status' to 'domestic status', which would include same sex as well as heterosexual de facto couples who live together. This change should also be considered in the ACT. 


4. ACT Legislation using other terms to include or discriminate  

Family Provision Act 1969 - Sect 4  (includes)
 "eligible partner", in relation to a deceased person, means a person other than the person's legal spouse who- 

(a) whether or not of the same gender as the deceased-lived with the deceased at any time as a member of a couple on a genuine domestic basis; and

 (b) either- 


(i) had lived with the deceased in that manner for 2 or more years continuously; or 

(ii) is the parent of a child of the deceased;
First Homeowners Grant Act 2000  Sect 6 (includes)

6. Partner of applicant 

(1) A person is the partner of an applicant if—

(a) they are legally married; or

(b) they are parties to a de facto relationship.

(2) .. 

(3) A de facto relationship is the relationship between 2 people, whether of the opposite or same sex, living together as a couple on a genuine domestic basis.

Parental Leave (Private Sector Employees) Act 1992  (needs checking) 

"parental leave" means an entitlement in respect of maternity leave, paternity leave or adoption leave, as the case requires, including an entitlement to engage in part-time employment in connection with the birth or adoption of a child, being an entitlement of the kind provided for in the Parental Leave Case decision; 

Compensation (Fatal Injuries) Act 1968 - SECT 3  (heterosexual only) 
3 Meaning of member of deceased person’s family 

Each of the following persons is, for the purpose of this Act, a member of a deceased person’s family: 

(a) the widow or widower of the deceased person; 

(b) a child of the deceased person; 

(c) a person to whom the deceased person stood, immediately before his or her death, in loco parentis; 

(d) a person who stood, immediately before his or her death, in loco parentis to the deceased person; 

(e) a parent of the deceased person; 

(f) a brother, a sister, a half-brother and a half-sister of the deceased person; 

(g) a former wife or former husband of the deceased person; 

(h) a person who, although not legally married to the deceased person, was immediately before the death of the deceased person living with the deceased person as wife or husband, as the case may be, on a permanent and bona fide domestic basis.



Powers of Attorney Act 1956 - Sect 2  (heterosexual only)

"relative", in relation to a person, means-

   (a)  a person related by blood, adoption or marriage to the first-

        mentioned person; or

   (b)  a person of the opposite sex to the first-mentioned person who lives

        with that person as his or her spouse on a bona fide domestic basis,

        although not legally married to him or her;


Adoption Act 1993 - Sect 18 (heterosexual only)

Persons in whose favour adoption orders may be made

18. (1) Except as provided in this section, an adoption order shall not be made otherwise than in favour of a man and woman jointly, being a couple-

   (a)  neither of whom is a parent of the child;

   (b)  who, whether married or not, have lived together in a heterosexual

        relationship for a period of not less than 3 years; and

   (c)  who, in the opinion of the Court, have demonstrated the stability of,

        and a commitment to, that relationship.

Transplantation and Anatomy Act 1978 - Sect 4  (married only!)
“senior available next of kin” means- 


(a) in relation to a child… 

(b) in relation to any other deceased person- (i) where the person, immediately before his or her death, was married and the person who was then his or her spouse is available-the person who was his or her spouse; 



5. Discrimination by the ACT Discrimination Act



Discrimination Act 1991 - Sect 7


Part II--DISCRIMINATION TO WHICH ACT APPLIES 
Grounds (1) This Act applies to discrimination on the ground of any of the following attributes: 

(a) sex; 
(b) sexuality; 
(c) transsexuality; 
(d) marital status; 
(e) status as a parent or carer; 
(f) pregnancy; 
(g) race; 
(h) religious or political conviction; 
(i) impairment; 
(ia) membership or non-membership of an association or organisation of employers or employees; 
(ib) age; 
(ic) profession, trade, occupation or calling; 
(j) association (whether as a relative or otherwise) with a person identified by reference to an attribute referred to in another paragraph of this subsection. 

As explained above marital status in this legislation refers to heterosexual relationships.  Those in same sex relationships in the ACT can not complain about discrimination on the basis of their relationship status - they have to rely on sex or sexuality.  Surely heterosexual marriages and heterosexual de facto relationships are no more or less about sex (gender!) or sexuality than a same sex relationship.  Why do heterosexual people need to be protected against discrimination on the basis of their marital status when they too could rely on the grounds of sex or sexuality. 

Although the outcome of the legislation may not be discriminatory - the method to achieve it is clearly discriminatory and very insensitive. 

6. Discrimination under federal law 

The following gives examples of some of the areas of concern in relation to federal law that also applies in the ACT: 

Federal Sex Discrimination Act 1984  

The federal Sex Discrimination Act 1984 prohibits discrimination in certain circumstances, and subject to specified exemptions, on the grounds of sex, marital status, pregnancy, potential pregnancy or family responsibility.



- SECT 3 - Objects

The objects of this Act are: 

(a) to give effect to certain provisions of the Convention on the Elimination of All Forms of Discrimination Against Women; and 

(b) to eliminate, so far as is possible, discrimination against persons on the ground of sex, marital status, pregnancy or potential pregnancy in the areas of work, accommodation, education, the provision of goods, facilities and services, the disposal of land, the activities of clubs and the administration of Commonwealth laws and programs; and 

(ba) to eliminate, so far as possible, discrimination involving dismissal of employees on the ground of family responsibilities; and 

(c) to eliminate, so far as is possible, discrimination involving sexual harassment in the workplace, in educational institutions and in other areas of public activity; and 

(d) to promote recognition and acceptance within the community of the principle of the equality of men and women. 

'Marital status' and 'de facto spouse' are defined in the same way as the ACT Discrimination Act  - that is same sex relationships are not included in either defnition
. 


 The definition of 'family responsibilities' referred to in Object s. 3 (ba) refers to dependent children and 'any other immediate family member' The latter does not include a same sex partner. 

That is: 

- SECT 4A
Meaning of family responsibilities 

(1) In this Act, family responsibilities, in relation to an employee, means responsibilities of the employee to care for or support: 

(a) a dependent child of the employee; or 

(b) any other immediate family member who is in need of care and support. 


(2) In this section: 

child includes an adopted child, a step-child or an ex-nuptial child. 

dependent child means a child who is wholly or substantially dependent on the employee. 

immediate family member includes: 


(a) a spouse of the employee; and 

(b) an adult child, parent, grandparent, grandchild or sibling of the employee or of a spouse of the employee. 


spouse includes a former spouse, a de facto spouse and a former de facto spouse. 


That is, federal Sex Discrimination Act also discriminates against same sex couples. 


Referral of property division power to the Commonwealth about de facto and same sex relationships 

The States and Territories currently have the power to make laws about the division of property in relation to de facto and same sex relationships. The Commonwealth lacks this power under the Constitution. 

The States and Territories have agreed that they wish to refer their powers to the Commonwealth so that the Commonwealth can legislate for de facto and same sex couples to have the same rights in relation to property as married people
. 

Additionally, this would allow all relationship property matters, not just those relating to married people, to be dealt with in the same court (generally the Family Court and the Federal Magistrates Service). 

The Commonwealth has indicated that it is willing to accept the referral of power in relation to de facto but not same sex relationships. At this point the matter is a stand off between the States / Territories and the Commonwealth. 

The Family Law Section of the Law Council of Australia has supported the States and Territories. 

Family Law Act

Following a referral of power by the States to the Commonwealth in the 1980's the Commonwealth legislated so that court's exercising jurisdiction under the Family Law Act 1975 can determine matters relating residence and contact for all children. That is, regardless of the marital status or gender of their parents or those concerned with their care. 

In her paper Same Sex Couples and Family Law, Jenni Millbank
 noted to the following effect: 

· Lesbian or gay caregivers who are not a biological parent of a child do have standing to bring and participate in cases involving residence and contact concerning the child

· The Family Court has never held that being a lesbian or gay man is in itself evidence of inability to parent and there is no presumption against lesbian or gay parents but there tends to be heightened scrutiny and suspicion. 

Superannuation

Payment of spouse and death benefits 

The federal Superannuation Industry (Supervision) Act 1993 applies controls on regulated superannuation funds about the payment of benefits.  The current controls relating to payments to spouses and dependents discriminate against same sex couples. 

The problem was described last year by the Senate Select Committee on Superannuation and Financial Services in its Report on the Provisions of the Superannuation (Entitlements of same sex couples) Bill 2000, as follows (footnotes omitted): 

Current legislation


4.1 The payment of a pension or benefit by a superannuation fund to a member’s spouse or dependant is determined according to the provisions of the fund’s trust deed or, in the case of Commonwealth and State funds established for public servants, Acts of the relevant Parliaments.  However, the trustees of regulated superannuation funds must also comply with the conditions specified in the Superannuation Industry (Supervision) Act 1993 (the SIS Act) to attract concessional tax treatment under Part IX of the Income Tax Assessment Tax 1936 (the Tax Act).

4.2 Section 62 of the SIS Act requires the trustees to maintain the fund solely for one or more of a number of listed core or ancillary purposes. These purposes include:

The provision of benefits in respect of each member of the fund on or after the member’s death, if:…

(A)      …; and

(B)
the benefits are provided to the member’s legal personal representative, to any or all of the member’s dependants, or to both;

4.3 Dependant is defined in section 10(1) of the SIS Act as:

· 'dependant', in relation to a person, includes the spouse and child of the person.


4.4 Spouse is defined in the same section as:

· 'spouse', in relation to a person, includes another person who, although not legally married to the person, lives with the person on a genuine domestic basis as the husband or wife of the person.


4.5 The phrase ‘husband or wife of the person’ is viewed by trustees and fund administrators as being gender specific and therefore effectively excludes a partner of the same sex. Accordingly, the surviving partner of a same sex couple does not enjoy the same automatic access to superannuation benefits as does the surviving partner in couples of the opposite sex who are married or in a de facto relationship.

4.6 Superannuation funds can become non-complying either through choice or through failing to meet the necessary standards and conditions required under the SIS Act to qualify for tax concessions. Under the current legislation therefore, it appears that trustees of a superannuation fund may be risking their fund's complying status and hence, concessional tax, status should they pay a death benefit to a same sex partner".

Funds established under federal legislation 

In relation to funds established under Commonwealth law, in 1999 the Human Rights and Equal Opportunity Commission examined the Superannuation Act 1976 (Cth), the Defence Force Retirement and Death Benefits Act 1973 (Cth), the Superannuation Act 1990 (Cth) and the Military Superannuation and Benefits Act 1991(Cth).

The findings: 

"The Commissioner found that, by denying to surviving same-sex partners of superannuation fund members an entitlement to benefit, these Acts contravene the prohibitions on sexual preference discrimination in the International Covenant on Civil and Political Rights and the International Labour Organisation Discrimination (Employment and Occupation) Convention (ILO 111), both of which are scheduled to the Human Rights and Equal Opportunity Commission Act 1986 (Cth).


The report recommends that the legislation be amended to allow surviving same-sex partners to benefit in Commonwealth superannuation schemes. The purpose of superannuation is to provide income support to employees upon retirement and to their surviving dependants in the event of early death. In the case of early death, the beneficiaries are those the employee nominates or who benefit through the operation of law. Since one objective of the enactments is to provide income security to members' dependants, their provisions should fully address this purpose"
.

Given the large number of public servants and defence force employees in the ACT the effect of these discriminatory provisions probably affects more people in this jurisdiction than elsewhere.

The Superannuation (Entitlements of same sex couples) Bill 2000, which would have rectified the problem with the Superannuation Industry Regulation Act, was not passed and the problems with the funds established under federal legislation referred to by HEROC continues.  

Taxation treatment of superannuation benefits
The Income Tax Assessment Act defines 'spouse' as a married or de facto spouse. Tax benefits available to 'spouses' under the Act are not available to same sex partners. This, for example, denies same-sex partners tax concessions for spouse superannuation contributions
 and results in discriminatory and punitive tax treatment of superannuation death benefits paid to a surviving same sex partner. 

In relation to the latter, where a death benefit is paid by a superanuation fund to a person specified in s. 27A of the Income Tax Assessment Act (ie to the surviving married or de facto spouse or to a child of the person) the benefit is not taxable. Where the benefit is paid to a surviving same sex spouse the benefit is taxable.
 
S 27A Income Tax Assessment Act 1936 

dependant, in relation to a person:

(a)in subparagraph (3)(a)(ii), subsections (5), (5C) and (7) and paragraph (12)(a), includes:


(i) another person who is or was the spouse of the person; and

(ii) any child of the person; and

(b) in any other case, includes:


(i) another person who is or was a spouse of the person; and

(ii) any child of the person, being a child who has not attained the age of 18 years.

s. 6  (Interpretation)

spouse, in relation to a person, includes another person who, although not legally married to the person, lives with the person on a bona fide domestic basis as the husband or wife of the person.

Taxation 

Federal income tax legislation does not recognise same sex relationships. The current position is well summarised as follows: 

"The advantages for people in relationships under the Income Tax Assessment Act […] such as rebates on income tax for a dependent and invalid relatives, income splitting, concessions in relation to the transfer of property and assets to a spouse as a result of the breakdown of relationships and in relation to family trusts, are .. denied to people in same sex relationships"
.

Centrelink 

Same sex relationships are not recognised in the Social Security Act. The following is from the PRIVATE "TYPE=PICT;ALT= "Senate Select Committee on Superannuation and Financial Services' Report on the Provisions of the Superannuation (Entitlements of same sex couples) Bill 2000: 

"Inequitable social security treatment

6 The Department of Family and Community Services outlined the current treatment of same sex couples under the Social Security Act 1991 in its submission to the Committee:

Eligibility and entitlement - general

Whether or not a person is defined as being a "member of a couple" can affect their eligibility and rate of payment.  Section 4 (2) of the Social Security Act 1991 defines someone as a "member of a couple" if:

(a) The person is legally married to another person and is not living separately and apart from the other person on a permanen t or indefinite basis; or

(b) All of the following condition are met:

1) the person has a relationship with a person of the opposite sex (the partner);

2) the person is not legally married to the partner;

3) the relationship between the person and the partner is a marriage-like relationship;

4) both the person and the partner are over the age of consent applicable in the State or Territory in which they live;

5) the person and the partner are not within a prohibited relationship for the purposes of section 23B of the Marriage Act 1961 (ie. With an ancestor, descendant, or a whole or part-blood brother or sister of the person).

Relationships between one person and another person of the same sex do not therefore, result in either party being defined as a member of a couple.  Either or both parties to the relationship would be treated as a single person.

Entitlement to Rent Assistance

Rent assistance is paid to eligible recipients of certain pensions and allowances.  A same sex couple (or any single person/s sharing accommodation), with a least one person receiving the appropriate pension or allowance, who are sharing accommodation may have their entitlement to maximum rate Rent Assistance reduced under the sharers provisions.  Under the provisions, a person is to be treated as a single person sharing accommodation if the person is not a member of a couple (defined above), has no dependant children, and has, in common with one or more other people, the right to use at least one or more major area of accommodation.  A same sex couple sharing accommodation would be considered to be two single sharers.  Single sharers receive a reduced rate of Rent Assistance.  Disability Support Pensioners and those in receipt of Carer Payment are exempt from the sharers provisions.

Effect of a reversionary income stream on entitlement

Under the Superannuation Industry (Supervision) Act 1993 a reversionary benefit may be paid to a same sex partner on the death of a fund member only after the trustees are satisfied that there are no dependants or a legal personal representative of the member.  For social security purposes, this income would be assessed under the normal assessment provisions relating to income streams; the sex and previous relationship of the reversionary beneficiary is irrelevant.

7 Current social security legislation does not recognise a same sex de facto spouse as a partner for determining benefits.  Same sex couples are treated as individuals and this may lead to a reduction in benefits because the assets test provisions do not enable joint asset consideration"
.
7. Bill of Rights for the ACT

If there is to be a Bill of Rights for the ACT, apart from ensuring non-discrimination on the basis of gender and sexuality the Bill should include non-discrimination on the basis of 'domestic relationship' with this defined as 

· a marital relationship, or 


· a de facto relationship


De facto relationship should be defined irrespective of the gender of each member of the couple. 

� See the NSW Attorney-General's Acts of Passion community awareness initiative that includes the web site http://www.actsofpassion.nsw.gov.au  For a summary of outstanding issues also see the NSW Gay and Lesbian Rights Lobby: http://www.glrl.org.au/html/frameset.htm  and issues raised in NSW Law Reform Commission's  reference on Relationships and the Law http://www.lawlink.nsw.gov.au/nswlrc.nsf/pages/refpra


�   The Statute Law Amendment (Relationships) Act 2001 (Vic) http://www.dms.dpc.vic.gov.au/sb/2001_Act/A00859.html and the Statute Law Further Amendment (Relationships) Act 2001 http://www.dms.dpc.vic.gov.au/sb/2001_Act/A00973.html   These laws changed more than 50 Victorian Acts. Part of the lead up to the reforms was the March 1998 Report on  Same Sex Relationships and the Law by the Victorian Equal Opportunity Commission. http://www.eoc.vic.gov.au/materials/general/samesexpreview.html


� Gay and Lesbian Equality WA (Inc) web site explains the progress  http://www.galewa.asn.au/~galewa/index.shtml


� Information regarding legal recognition of same sex relationships around Australia


prepared by the Let’s Get Equal Campaign Working Party, September 2001. While this paper contrasts some key developments in each jurisdiction the focus is to highlight inadequacies under SA legislation: 


http://www.aidscouncil.org.au/equal_info.htm


� Equality Before the Law - NT Gay and Lesbian Reform Campaign launched, 3 May 2002 http://www.dcls.org.au/Gayandlesbianlawreform.htm





� http://www.actsofpassion.nsw.gov.au/


� s. 3 ACT Domestic Relationships Act


� s 11 ACT Domestic Relationships Act


� s 12 ACT Domestic Relationships Act


� s. 4 Property (Relationships) Act 1984 NSW


� s 4  NSW Crimes Act


� s. 14 ACT Interpretation Act 1967 


� s. 4 ACT Discrimination Act


� s. 4  Sex Discrimination Act (Cth)


� see for example the press release by ACT Chief Minister Jon Stanhope, Move To Cede De Facto Power to Commonwealth, 8 March 2002 at http://www.act.gov.au/mediareleases/#22


�  "Same Sex Couples and Family Law" By Jenni Millbank, Lecturer In Law, University of Sydney,  Third National Conference Hotel Sofitel Melbourne, Tuesday 20 - Saturday 24 October 1998


http://www.familycourt.gov.au/papers/html/millbank.html





� Report on the Provisions of the Superannuation (Entitlements of same sex couples) Bill 2000, Senate Select Committee on Superannuation and Financial Services, Chapter 2. Also see Conclusions and Recommendations Ch 6 para 6.8 and following.  On the web at: �http://www.aph.gov.au/Senate/committee/superfinan_ctte/samesex/Contents.htm


� Superannuation Entitlements of Same-Sex Couples, HREOC, HRC Report No. 7 available at http://www.hreoc.gov.au/human_rights/gay_lesbian/index.html


� see commentary in CCH Master Tax Guide, at 16-400


� See the sections below and for commentary: CCH 2002 Master Tax Guide Chapter 11 at 11-155


� Human rights for Australia’s gays and lesbians, Human Rights and Equal Opportunity Commission, Sydney, February 1997, page 10   Available from the web site at note 18. 





�  Chapter 4 - Issues.  Available on the web at http://www.aph.gov.au/Senate/committee/superfinan_ctte/samesex/Contents.htm





1
19

